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National Farmers Union 
Submission 
to the 
House of Commons Legislative Committee 
on the subject of 
Bill C-15 - The Plant Breeders' Rights Act 


presented 


Ottawa, Ontario October 31, 1989 


INTRODUCTION: 


the wehaGlonal. Karmers.~¢Union is a voluntary membership 
OTcanization of farm families. dive. NEU tstiwcharvered jby).an Act. of 
Parliament passed in 1970. We are a general organization in the sense 
that our members are producers of a “broad cross-section of crops, 
livestock and livestock products. Our policies, therefore, are not 
dedicated, togextend priority im opportunity, and market privilege, to 
any specific commodity in such a way as to disadvantage the production 


of another: 


We appreciate this opportunity to appear before your 
Committee on the matter of Bill C-15. As practising farmers, it shall 
Des we. whos will Ube most. protoundly ,affected by the provisions of 
Bill C-15. 


BACKGROUND TO THE PLANT BREEDERS' RIGHTS ISSUE: 


ihe -itiguodnuctrommimgo Parliament of Bill. C-15 on. May 8th, 
1989 represented only the latest effort of the federal government 
to invoke plant patenting legislation. It was preceded by the intro- 
Cee muonmeote Bill C-10/ (which attained first reading on January 28, 
$9730 and by Billie C=32mintroduced May 29th, 2980: 


These bills have been among the more recent attempts of 
the government to introduce plant breeders' patent legislation. in 
1750 a’ Plant Patent Act was drafted but never introduced. The issue 
remained dormant until 1971 when a University of Guelph conference 
on: the issue recommended to the Canadian Agricultural Services 
Coordinating Committee (CASCC) that the principle of such legislation 
be accepted. It was accepted by the CASCC and subsequently endorsed 
DyeAcrreubture Ganadain: 1974. 


qidersdaam, viasiauloy 
TO, 294 “fe vd’ beray vei Sk 4). oF Lie ite? , 70. 
genes sd pe. 15 SOS AR fe TSer9e | er ee a i s228q See 
Neots 2G poig: aHeey to baal og WOES e Oey +5cnremeg 
DNS oH $70 TSyanys , ants Pang xii j ) ADoIe ai Nis 
oa opoligivg tedtsem, Was wa) Uda 1 9) io Eee Besa. oct ae 


ind J 3UUIOFG 0S ag a 7neyrer iD ¢ ‘f vi 2 EDOM: al io 


Siri ano tai DHOOGE “4 4 ic Be 5 yp ey ay) 
Dieta 2 .eterval ereelionse -¢ 1 Te GENIE. SAI fig ad 


a eaofeivem ofio We “Gayoat oO! Pati eeel, £1. 


jee. eH FA 1nd THAIT SHY OT 
ea) OM Ho CA) RR Te PBS ies al “IRS oNbeweA a4 


POUT EVE faxrebel BS 76° FFVIII (329 i Po he \tAdos¢See 
an oni ads Wei tigtep 7910) 2am. 1 Meee ei eol unrigraren” Joes 
» BY W “arses! mx art j nee iY it esr M ‘ 4 gs j ear ' af = 1 


. | SOBRE Gago val PSouks sink Sede lt bu vd) eee 
} 7 - oa 


To siqmeisa. dao au: gry airainn Pies Bs tf fh Fh oe — | 
 # .gelsetetpol HHI Nemblgy id SAE Pop “50 bovar ride pis 
| aed ant « bo. ottvent tet ears ai) bot aban Bf he 
doneveia2 Hig teyiy Un io ae we sisal jase tka si Tiga 
| ae Preiviusitgs, | lig iret oe bi a 


iv : - é 


Tew Seeds fict of yl959 Nas. provided the basis of regulation 
Canada respecting, the, testing, imspection, quality and sale of 
seeds” and, .we submit, has, served the farmers of Canada very well. 
The concepts on which Bill C-15 are based extend well beyond the basic 


provisions contained in the Seeds Act. 


Debi weG=32 cand subsequently Bill C—107, encountered ‘stiff 


publakesyoppesiation from numerous public interest groups across the 


CoOuntinyea Lue hiding. our .Own. We, continue to oppose ‘the concepts of 
patenGungmolant, lite: in the manner described in Bill C-15 for ‘reasons 
Wemsmampaddaresssvin this presentation. 


ISSUES AND CONCERNS ABOUT PBR LEGISLATION: 


Them passage, jot. Bille C-15.by Parliament will unleash a 
Peanadore ismabox. 9 Of “problems @and complications im the agriculture 
Sector, "thatwawilt far outweigh any of jthe potential benefits this 
government may currently visualize. Farmers, we believe, will be 


among the most adversely affected. 


Reasons the government has advanced to justify the need 


for plant breeders' legislation include: 


(1) to stimulate plant breeding in Canada to give Canadian 
growers more and better crop varieties, 


Wamto, increase spar ticipation, by, the, private: sector in plant 
variety breeding; 


(3) to give Canadian growers access to protected foreign 
varieties; 


Goeto promote the export of Canadian “varieties? to other 
eountries ; “and 


(rato support plant variety breeding in’the public sector, 
in Agriculture Canada, and in universities and other 
provinetaleitacitities. 


In the attainment of these objectives, the Research Branch 
of Agriculture Canada has, since 1988, developed a branch-wide policy 


framework and strategic plan* aimed at: 


* "Progress in Research" Vol. 10, 1989, Agriculture Canada Research Branch 
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"factinitating partnerships with industry 
- comme’rcializing branch technology 


- acquiring needed foreign science and technology 


We wish to make it clear that we believe the Research Branch 
of Agriculture Canada has served farmers extremely well over the 
years. The NFU has always supported the concept of publicly-—funded 
research because it benefits the entire nation. Buimraddi tionally, 
wey Know GReibetbesic Tresearen™ and “development IntePrcrop! improvement) 
for example, requires the long-term commitment and dedication of 
hesearch @scientists’: Government “Should®+best be able to provide 
binding sistabiutiy, Lor dedvedted,, lone-term progects:.because it 
Pepresentcmonmunves iene in oun Lucire? Loed) production’ capabiiveres 
but to what extent should the public research effort be turned over 


Go thesprivawe sector for exploteation? 


Newrerop- varieties” have “been ‘developed to overcome speePfic 
problems - disease - drought or insect resistance, quality, yield 
potentiaiweane. so, forth. The benefits of this research have been 
provided at a cost which has made the adaptation and production of 
Hews ec ops aTteties* and “pplication of mew “techiolooies+ affordable 


and enhanced farmers' ability to compete in world markets for grain. 


Farmers have known that when a new crop variety is licensed 
by “Agriculture "Canada; be cam 'eenerally *be- trusted) torflivetcup to 
advance “billings. They also know that priorities in public’ research 
are usually determined as the result of broad-sector consideration 


and Goncensus. 


In short, farmers have always been able to trust and rely 
HUOnOl~e public "arpricuvturaly research’ insta tutrons®'to -do' #thenright 


things and come up with the right answers. 
But what lies ahead? 


ime untroducuton oOfFfBi NL: C15" has *once’ “again =brought home 
the realization that we are confronting a new philosophy and approach 
Forthne plame=breedine Scene. ‘The’ feeling “of partnership’ between the 
farmer and public researcher is being threatened. Through the 


coveroment ss) Mew “emphasis “on “privatization; cost’ “recovery “and 
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Gere2ilalion, 1e@will be certain that the positive relationship which 
has existed for farmers in our public research programs will be 


eroded. 


hie Peovernment., OF course, will stoutly *deny ‘that’ this will 
iiepract soccer’ — but the “erosion of research capability has already 


been in progress for some time. 


Anxieties and concern followed the release of the Nielsen 
iacouce, On rogram Review. Its observations on the performance 


Orie UeacOeconeradi clLorys) to say, the ,least:. 


The report observed: "there is ample evidence that federal 
investment in agricultural research and development has been very 
pood “for @Canada. '! But the report then proceeded to emphasize that 
Reco MsOULCwI ny tubure: serve mmoducerswiless, and.jacra—bus inessmmore 
"based on commodity business plans which address world market oppor- 


tunities and Canadian supply capabilities." 


the-slask Force concluded that “the current investment is 
NOLEOOm ache relative: toga ts. Long, termptrack, recordpiof creturnnon 
investment'' and then states: ''There are also no compelling arguments 


for investing more under the present circumstances." 


What kind of rationalization is this when over the past 
ie Comopeeotates ‘the “report. the Branch Shas. experienced a ‘gradual 
reduction of human resources of some 125 person years! The investment 


has been so good that we're divesting ourselves! 


Who can forget the bitter encounters that followed the 
events of 1984 and 1985 crop years and the wholesale, invasion into 
thempraimie recion of a number of unlicensed varieties of U.S. short-— 


Siprawea wheat 7 


The unchallenged proliferation in their production in 1984 
and 1985 was scandalous. Some were indistinguishable by sight from 
our high protein red springs and presented a genuine threat to our 
export quality standards. The Chief Commissioner of the Canadian 
Ceaiiicommrscion., wi... Pound, Left no doubt of his concerm over this 


rapidly merging problem in his public statement of resignation made 


bye or Pay te oe a 
vy pa" ye oi ry 
] oat 7 hi a : | 


do triw gina by, | ‘ Fee {3 cae biestes Act Saga sao 
’ ‘ : _, 7 = i 
oad Ciiw emeitao tg ; toa : : raetee i 4 ng TID) nr naeiieah “ge , bo 


ie be} > an in mus. a. ‘Cake 5. hi, ht 
UR ai) Pe Oi ele ee ct 
; vir ty. 7 ee by “He: aT i : a i 
. one ; : 
pare ee nit Oe ss Per, deetody - 1. a Gj sr me i ih 
; : Pit eae | > had, 


te. ‘Ni a) a9 ey, ay ‘gis | =. Me ewe 
wy ; " y 4 ad 3 pat 2 ioe a i Lost 1G 

, | sg) efi | | ied 
tee ts : (vast 1a. s. gb: r opt: the: ne oe. 
SS tH iS 1en > AT ano tdpvy ged) ra +t" i Md ‘val 
| ieee. ace Dis ves 


RY@RO! JANA poeshtVva > Tg era eae PHILS tf 


(tay rudd oebA et an RN 7 Sp TDAP 


og 


S613, se leaghiqnea. «2 bowie oe oe sate 12 hi PP Sa . Hg) Je piven 


SINS AST A er bead A reer PMO pe ary Wt OF bs 


ern ¥ 


TONGS Josteat bisa eet ibe = ff ath rif. Saar mise MR animes. ces: * 
ut uP 7 - yi a 
, - 


cn) ; 1 iv : L iN ‘ 
Mee idogas Mine Wehbe. bite eed. 
Fi [ eae ; er am : aoe i 7 : 


gt teem nt 31S THO ada +} i 7 L aphaty) rma aria seal. al 
a) > f : , a V 
wget > ne) nh ob Ae Bor: A Pim, 4 7 rari rf 2 he oo avd: se | ‘Gin aot gon” 
ret at le rh a f smog ‘on me hat. ota Sey) LA aos: fe > ILLS Pes chae i. 
i. ; 
et 29908 Jem vi: Wei dia a ada 3 atin: y “Aredin Aide 403; 
( a i a ? oo : : >. iv . he , | 
} ' ; ni _ : ow ; a ; ; ; 


2 1?) ); a ” ‘qa 6 we! Ar 
}) en T2Vn rierly, Fins 2 ran b La; devi Sus 4 Tie shew Clo 


| 7 i eh Pie woe. hg 
t ots Bei , i a ae ee s ~ 1 ‘e te ; ya S ; 
SEOB A yo" tp ia pet aes oe OySTms Bashir 24 


TS? el Sas. 8. | F ae ¥ Ag a 
icamntesava! ri ‘ae pide sae am gt gs Oa ae ah br Z| | 
' "Yaa ea on ae fey v ity ‘prtaw™ aad bien 7s nog a | 
ee sae a oi fa) : . 
he ; - 
a 
q Hine ayeey be he tsi wes “aw | 
CMik NOgaver? 3 / ete tere hee ee aire hima “hth. Ont. Mis, weer eo aa 
hi 7 > a Ta a i 


ctype, 2.0 to. 251%8 erenan eB ip Ray, pean splane 


a 


Erd. bowodils4 dpi 


Gnetendruatya2 > yw L9386.... He concluded: 


"Until sophisticated technologies to distinguish these new varieties 
are a reality, Canada must hold to its strict quality standards as established under 
the current system. It is my hope that the Canadian Grain Commission will continue 
to resist undue pressures that could damage Canada's good reputation which has been 
built up over many years among international buyers of Canadian grains and oil- 
seeds.i! 


Pressunes,, from whom? Me squeslicnaawas, wevem «directly 


answeredbut we should note that this blatant violation ,occurred.while 
we were still in charge of our own house. Apparently a "blind eye" 
Woict warned wtosetnerr illicit sproduction until it became evident. that 
our reputation for high-quality standards were undermined and 


seriously threatened. 


On January 17, 1986, an ''Unprescribed Wheat Committee" was 
structured by the Minister of State, Canadian Wheat Board, (himself 
an admitted producer of unlicensed varieties*) which resulted in the 
banning of further commercial export deliveries of these grains into 


the country elevator system. 


temic” not dpiticult @tompresume* that based *on the experience 
Orem ODO WmEsEOLaACLOnN, | Ol, 2OUure Bcurrent strict, «hicensinge ) regubations 
encountered with the WSs short-strawed unlicensed varieties, 
prospects wmor san wincreased) number) of Vviolati ons inder “PBR legislation 


worl noelrdiminish. 


We .are concerned that an increasing amount of our public 


Sectoreresearch in plant) Preeding® will shift to become’ basic!.and/or 


industry supported. Although the government has’ "stated ‘this’ will 
not happen, there is evidence to the contrary among member countries 
of the International Union for the Protection of New Varieties of 
Plants .CUPOV):, 


Woyns and *beckerter for the’ "Untversity of Manitoba have 
prepared a. working paper based on a questionnaire sent to UPOV member 
country researchers. They report: "Respondents were almost unanimous 


in their belief that there had been a shift in emphasis in public 


* Hansard, April 2, 1985, Page 3624 
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sector plant breeding away from varietal development.''* The SEPOV 
members surveyed by Loyns and Begleiter reported that seed prices 
had increased following the passage of PBR legislation but "attributed 


taecerincrease to intlation rather than to. PBR.” 


Purcther, “ihere se" "a dEstinet spossiTbility® thateas Va. result 
of increased competition among plant breeders following the passage 
Of vp) *G-I>,, there’*is'arpossiplility a reduction im cthe exchange! of 
germplasm between and among breeders could occur since some genetic 
traits will have greater commercial value under a variety protection 


tegime. 


This issue was raised by Dr. Ian Edwards, Chairman of the 
National Wheat Improvement Committee in the U.S., in a September, 
1987 article published in the Genetic Engineering News. He reports 
concern over "'a move toward patenting genes that are not the result 


Of  recent=1nnovative research’ and adds 


We as .members of the N.W.1L.C.. ask the. administrators, be. made -aware 
Gr Sthe vadverse bet tects of patents cn icrop improvement. We feel 10 amperative to 
distinsuish=™berween “true  ‘inhovation™vand the sepatenting’ “of. routine procedures, 
Carechords Soda cenece expression. fOr /aspamticulam trart. or specitic Jsenes that, occur 
naturally within a species or related genera and species. Where patent applications 
appear unwarranted or unjustied, we feel that they should be vigorously challenged." 


While we are led to believe that competition will somehow 
keep prices for new varieties in line, the competition between the 
Various’ plant. breeding corporations will lead them to protect their 
competitive edge by patenting new found know-how such as the discovery 
of a disease-resistant trait or a high protein feature which would 
thenw be protected..for .a period «of 18. yearns,..according them a,monopoly 


DM probing, from the technology. 


Furthermore, we believe that among seed companies, increased 
emphasis will be placed in developing hybrid varieties which will 


not successfully reproduce from their own seed. 


thGe Shas valready occurred “and brings into sharp contrast 
Che ialmecwthbatadistineuish 4, public research effort froma private 


one. Diewanall y eybeversdor£,» as.,a.publicly-paid researcher..at the 


* R.M.A. Loyns and A.J. Begleiter, "An examination of the potential economic effects of plant breeders' 
rights in Canada," Consumer & Corporate Affairs, Ottawa, (undated) 
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University of Guelph, was successful in developing a variety of self- 
regenerating canola that was herbicide-resistant. This was a 


commendable achievement in serving the interests of farmers. 


In 1986, Beversdorf was appointed as Scientific Manager 
Of the Plant Biology Division of Allelix Inc. Its objective, under 
Beversdorf£'s,. expertise, was to.develop a hybrid. canola. that . had 
similar traits to the variety previously developed except the ability 


to remain genetically faithful. 


We anticipate the research direction of all multinational 


seed companies will be devoted toward emphasizing hybrid development 


inorder to maximize .~protits. 


The profit objective theory in plant breeding was confirmed 
in February, 1988 when Dr. Brian Harvey, Director of the Crop Develop- 
ment Centre, University of Saskatchewan, Saskatoon, warned that 
publicly—tundeds barley. breeding wprograms, coulds soom,disappear - He 
said barley is not a profitable exercise and the private sector is 


unlikely to fill the void if public programs come to an end. There 


nS re | feeling in -Cherresearcn community that the government has*'a long- 
term goal bo. elaminate, VarLetcaw development trom. its programs. There 


Perce 2 ccrentists working on sbarley in 1973. That is now down to 
Pee wolew the numbers, studying Danley diseases is down jirom.22, to 16 


and om qualitys from’ 5 tot2 5° 


Should ‘this “‘sittation worsen,” Canadian” farmers ‘will’, “of 
course, become more dependent upon multinationals who hold foreign 
barley patents they wish to market in this country once patent rights 


are established. 


In the May, 1986 edition of the U.S. publication, 'Seedman's 
Digest,'' Dr. Hans H. Leenders, Secretary General to the International 
peed. trade wrederation, (F1S) ibased in: Switzerland, reflectéed-on 25 


years of service to the Federation. 


Dr. Leenders (the third generation owner of a family seed 
business) noted that in 1962 he observed the seed industry was 
gradually switching from commercial seed to varietal seed and this 


had important consequences for a great number of companies who were 
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more commodity,..traders,..than seed specialists. He,s.noted.), that: 


"Where in the past the free trade of commercial seed (seed not traded 
under variety name) among a great number of participants had been the normal pattern 
in the international seed trade, this gradually changed into a market with fewer 
cCompanzves participawine. tradime® rn” seed of “varieties “grown *on } Contracts ''often 
represented, in 1Toréien’ countries: by a’ sole agent. 


Mihe seed andustry as, arter ther'change’ from commercial’ seed to mostly 
PLOperetye Varrerics, tovdate, Wontronted. with the "second revolution” ¢alledsforth 
by technical developments and a concentration of seed companies under the umbrella 
of big, very often financially Strong companies which concentration is linked’ with 
these technical’ developments. ' As “these companies are’ often big multinationals’ this 
is in itself for some sufficient reason to wage war against this development." 


Hewpredicted thatwart the gene wtechnology. is haghly  success— 
cimerGwhveh 4 ueer sei becomiie),?, Eurthér\ concentration in fthe *nimber® of 
seed companies would increase the difficulty in policing infringements 
on patented material. Dr. Leenders' reference to ‘polveing’* wa’s 
Specitical lye. directed to, the woraditional practice’ of farmers who 


megenerate tnemuueown Seed wequirements. He «stated: 


Vion: Cent diners pecles, Of Avesetables, beet. and spotagoes; the .new, ,napad 
multiplications techniques form an acute danger. Under most legislations repro- 
Anetive Material thus *produced comes under the wording of their protection act. 
However, aS in most countries the farmer may do on his own farm whatever he chooses, 
i jCamamnone sOthner  thines produce younssmplants for a commercial production of, the 
produce: withont they authorization “of the “breeder’,“the seed industry will’ have: to 
figitebard tora better, kind: of, protection. 


"As a matter of fact the freedom to do in one's own house/company is 
potvabsoluce.wiclandestine. alcohol, »fire iarms, .drugs, production even forvuone!s pow 
need and-qui-te-some-other things-are-in-most-countries-prohibited: 


WPlant reproductive material has increasangly become a technical product 
in which much money has been invested. Even though it has been a tradition in most 
eounmuries that’ a farmer rcan® Save seed irom hrs “own crop, Gt.is under the changing 
circumstances not equitable that farmers can use this seed and grow a commercial 
CEOpLOUT. OL dit without payment. oma sovalty:. | 


We Lind! atv ditiveult to: equate the similarity between tood 
Peoavectuons ands the Lil Tere sproduction \ot drugs: jor) alcohol,’ however, 
this is ethe alien environment into which we, as farmers, are being 
drawn by Bill C-15 - into a circumstance where in future years we 


May, peweriminalized for tnot paying taxes to Caesar.” 


The eessue obi ftarmers “privilege” has already surfaced in 
France. In the Paris-based publication, ''Agra—-Europe,'' November 1988, 
EhersLtuatlonsinithagmcountry is specifically outlined. “Agra-Europe" 
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"Breeders in France have been complaining about the farmers' privilege, 
COpatcering, .1t an outright infringement of their breeders’ rights and a loss to 


investment in research. One French breeding organisation, SICASOV, calculates that 
the loss of royalties due to farmers' home saved seed use amounts to some 220-250 
milftion francs»’aivear® for c¢éreals alone: But such complaints that until now 


remained at the level of daily grumbling literally blew up two years ago to the 
point that breeders were taking farmers to court. 


"Last September, the Court of Appeals in Nancy confirmed the judgement 
pleaded by a group of plant breeders that farmer seed production was an infringement 
of plant breeders' rights -~- and this has spurred off a very intense battle in the 
French countryside. A committee (the Demeter 88 Committee) has been established 
fomcetend, the farmers with the help of Parisian lawyers. One of their attorneys 


recently’ declared: "Marmers are the owners of their harvest; this very restrictive 
interpretation of the (Plant Breeders! Rights) law of 1970 shows a total ignorance 
Ciepnerners ) riches." The committee recently went to the Minister of Agriculture 


tO VOICE “theiresewoncerns,” “stressing ‘thay *®the coure< decision, Pi sanplicdsG wold 
disadvantage .French agriculture as all the other EEC members respect the farmers' 
Privilege an sehei1r own ‘countraes . in the meantime. the battle 1s) turning into: a 
Wars some Gy trrals are being carried out right now in the courts of Paris alone, 
not to mention other French cities. , Also, some.breeders._and. the ,SICASOV, have. now 
pone to thessupreme Court’ to ‘accuse ONIC .of “abuse of power’ in maintaining its 
auchnorisatdon tor home! seed production. " 


Considering the multinational nature of the giants in the 
seed industry, we expect Canadian farmers should, in future, expect 


facing similar challenges. 


While Clause 5 of Bill C-15 permits farmers to save their 
own seed from protected varieties for re-planting without infringing 


Eae exclusive right of the holder, this provision could ‘be Lost.in 


future if changes occur in the international rules as established 
errr rere increments fesse cP GT = Eg eth cS A TS 
Dy eUPOV). 


The issue of competition policy and intellectual property 
rights must also be examined within the context of Bill C-15, parti- 


Pularlyoais it may atfect farmers. 


The Organization for Economic Co-operation and Development 
(OECD) reports there are a number of committees presently working 
"to analyse and interpret the process of technological change and 


BES. CCOnOMuC, ssoclal and international implications." 


Competition policy, ‘notes the OECD in a’ recent publication*, 


* Competition Policy and Intellectual Property Rights - OECD, Paris, 1989 
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may affect incentives to create new technology in three main ways. 


These are: 


- Competition policy in many Member countries guards against 
the creation of excessive concentration and market power through 


merger control. 


- The interaction between competition policy and innovation 
concerns the application of competition rules to research and develop- 


ment joint ventures. 


- The relationship between competition policy and _ the 


licensing of intellectual property rights. 


The OECD report notes that given the importance of inno- 
vation to growth, care should be exercised so that competition law 
enforcement does not hamper the creation and diffusion of innovations. 
"However,'' continues the report, ''competition authorities cannot 
simply adopt a permissive policy as patent and know-how licensing 
agreements can lead to serious cartel problems, including price 
fixing, output restrictions and market and customer divisions." In 
such circumstances, the role of competition policy assumed great 


importance. 


A 1974 Report of the OECD examined the issue of patents 
and licenses, however, the matter of licensing know-how was not an 
issue of the day. Currently, the OECD notes, some competition policy 
authorities believe that firms are increasingly keeping their 
intellectual property in the form of "know-how'' rather than seeking 
patent protection, citing the costs and delays in obtaining patents, 
the lengthy litigation which can accompany a patent application and 
the weak protection afforded by the patent laws of some developing 


countries. 


The OECD explains that "know-how licensing differs from 
patent-protected intellectual property in a number of important ways. 
Patents, (Om Course, are ereated by law, have a fixed term and 
Seoerapnicemer cect. and are. public, all in ‘sharp contrast to -the 
amorphous, indefinite and private nature of know-how. Further, a 


patent, being a property right, includes the right to exclude others 


io sme eb once stain duke As“ 
om ek eee HAS Rosier ss = wae 
a1 Al a fi 


gaat brie. “aie nod ieqmen naawaod oo sapeo i im 


sniphee’ Seris OT aS ae e2los Pets: ) odio toy moron t fechas 
. _ oe ee ateiaL 


ie ay BA 5 


" . . 


eit Bow “teblog.. detiivegmes iss)": aoodap iss one am 
; 3 ee he r Woo tioch® om 


| hs ra i 
Btdtevis ANS =Sdol boda i "goo, ae a 


Her to 378 sr 00s 


we! nts 5 9'E Tage ded, OF ea loxsxs (5 Nordea FBR, a e 
gro ltevenn! Is rule edit brig Agi be19, Sho) CeReh oon soQBe pice a 
Snheso 29h fone PBOLILIAaUMOD : 3) afg Bivrtagos” 
aitieisond eiteondt 'Sqae!imms2é4 (2: foo av tea hte ies 

when gehebuit ar _ aieabitot 4 lasteo oT Sages br3t neo ates 

wt vert eR" qe argo oN 0 Loa Fen: | eno tipigaess: 3 iwdige pares 


Ise79 bo Hieeke eS PGR. O00 HeyMg> to 9 anty sae ra avon edema ko Aone 


Sa 


gindtan lo” 8 T ot a “et Lanimess. 930 it: 3o 2?oge PYRE of 
Ge 2OFr 22W ‘war dork antes uf, $0 F55-c QHD 9) a2¥: 20H | pBaeTS okt: aie 
oad. act) Uy ees «eb ogee to: gubat 


y32 Loic ma tot vaginas i, 2 72 kaa 

#) Seid sae wana. Re pieng non ere  =mrpt. Seri ey5itsd veotaivodsus 

Pore Ce “gaeioee WB wee" cant na amy” ne | MS SeqoAG Ca ne 
eo ae i} ciel, Mie exterheb) ints EDARH Std: arr ts LB nega 3 

bas (ode, tas. ae elie: fmeccite NEM ‘rege ekegheey: a F 


} 


; ae hia tA ry Sua. yd babxptts oe. Og ase aes 
| , : He 


7 7 


7 


; i os \e e 
Py ; : Rie oe) ee 


o re tty 


| ea, 


eh re 


Peon ninautnorized aise sof Uthe = innovatiion! whiter know-how (can® becande=— 


pendently discovered and used, placing: @ premium on ‘secrecy." 


It is in the retained secrecy of know-how that the success-— 
ful, breeding of ayplant variety, through the application of biotech- 
nology employing DNA methods, can lead to increased concentration 
of market power in the dispensation of hybrid seed and frustrate the 
OD jeetivest of Fcompetition™ policy. IG wee precisely “the threat, of 
globalization “and “privatization of intellectual property that may 
in futurevecontwol sour foods production itsy stem othatntshouldt ‘concern 


government regulators. 


The question we pose in all seriousness is, does this 
Committee fully understand the far-reaching ramifications that can 
follow in the wake of plant breeders' patent rights as represented 
Dye BiuLAy C= 57 


The licensing of intellectual property automatically bestows 
market power upon the patent holder which, in turn, can be exercised 


to Leverage or extend market power through restrictions in licensing. 


While much is made of the role of competition in regulating 
Poicecno scene OCD. reports on various ‘Lorms oF Licensing. agreements 
between licensors and licensees which are considered to be anti- 
Competitive: These can be found in exclusivity clauses, tie-in 
clauses, pemee Kec rletivericl alsesiurroutpue, naterrnitoni alee’ customer 
or field-of-use restraints. We believe this whole area of corporate 
business ethic will descend upon us upon the passage of Bill C-15. 
We question how well prepared our regulatory agencies are to cope 


with these challenges. 


The OECD reviews Canada's Competition Act and notes that 
POummesecerois, reter specificahly Co intellectual property rights: 
Peet OMeeZ? Gealing with abuse of patents “and trade marks, Section 
Peewee | tO) price =maintenance, Section 5! comterning abuse of 
dominant position, and Section 58 relating to specialization agree- 


ments. 


Under Section 29, the Attorney General may apply to the 
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Federal Court of Canada for an order nullifying a licensing agreement 
Or yeu joinine Les “exercise. “Applications under “Section "29, “notes the 
report, have been made by the Attorney General in only two cases 


during the past three decades. 


Violations of Section 38 are a criminal offense subject 
to fines and up to 5 years of imprisonment but several exemptions 


are set Oller in SsubpSsection Soto) . 


section, Si, dealing with “abuse of dominant position, is 
a non-criminal provision, but Subsection 51(5) indicates Section 51 
is not intended to affect the legitimate exercise of intellectual 


or industrial property rights. 


Section 58 provides a civil review process to deal with 
specialization agreements which may involve aspects of cross-—licensing 


@r patent pooling. 


Nemo tieve our” Competition  Sctums weak lm 10s) protective 


Glauses as’ they relate’ to” intellectual” property “and wt 1s “unlikely 
to seriously challenge the commercial activities and business ethics 


of multinational seed companies now poised to invade our markets. 


This is a matter which raises apprehensions about our 
CO ee Emma 


vulnerability as farmers to the possibilities of exploitive trade 


practices which may accompany broader international access to our 


seeq markets. 


PRIVATIZATION OF OUR PUBLIC RESEARCH PROGRAMS: 


Nol veonvincine jyproofyshass been aotitened) jtos rationalize iwhy 
the Canadian seed market should now be opened up to permit the entry 
endeipatenting ofvstoreign plant cultivars. «Thes«change,)in, direction 
appears to be dictated by the current rampant philosophy of priva- 
tization which dominates the political mood of government. The 
direction in which this current trend is drawing us will, we believe, 
devastate the public research institutions that have so well served 
Canadian agriculture and again compromise our sovereignty as we are 


drawn further into the global economy. 
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The deliberate government strategy in capping the funding 
Needsraor our publicw research? institutions ‘has resulted in the 
contraction of their research efforts by attrition. It has created 
the environment for the private sector to profit from public research 
efforts. Bill C-15 is an extension of the transfer of power to the 
privetetisectoryjimasmuchurled bestows): ‘through: patenting: and iwoyalty 
peovisions,® ampower of staxationy’on future food production. To be 
old that) public esearch can benefit from royalty viehts is of little 


comfort to farmers since the bottom line to royalty earnings at every 


hevedseismthatwthey areypaiduby Larmers: 


The implications of inereasineg financial tie-in . between 
the privatemmeor porate sector ana thes research branches of ‘our 


universiti@s@ucs alarming. Alli luniversities lareytoebe trulypconsidéred 
as institutions of higher learning, there should be no circumstances 
under which the research efforts of scientists should be co-opted 


and held secret to protect the vested interests of private donors. 


Intellectual property successfully researched in our public 
institutions should be broadly shared with. all those engaged in higher 
learning. Only through the provision of adequate public funding can 
we maintain high plant research standards and long-term commitments. 
Such funding should not be conditional upon the need to tax farmers 


through a royalty system when new varieties are developed. 


Earlier reference was made to Allelix Inc. which illustrates 
a further example of how our national interests can be prejudiced 


by joint partnership arrangements between public and private interests. 


Allelix was structured in 1983 with $90 million in govern- 
ment and private financing. The principals were the Canada Develop- 
ment Corporation, the Ontario Development Corporation and Ault Foods 
owned by John Labatt Ltd. (The CDC share is now owned by the Nova 


Corporation. ) 


Much of its research effort has been directed toward the 
development of a herbicide-resistant canola hybrid but its interests 
PMipeanGliaeconwmoC wend, theres) Lowisinowtinvolvedvan atmajor drive to 


bring canola production to the south-east region of the United States. 
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It is employing a Swedish canola variety under patent to the Volvo 


corporation and is known as "Delta." 


Thus, at a time when Canadian farmers are led to believe 
that a vast future); market; for canola. exists) ine thei U.S: ,.a Canadian 


corporation partially funded by public funds is assisting. to make 


tMOSeCaALULUres markets: less accessible. 


This illustrates the global nature of corporate business 
ethics and makes clear that national priorities and concerns have 
no place in the corporate boardrooms where profit is the bottom line 


to every decision. 


Meamwhite, an Allelix press release of September 23/88 
announces it collaboration with l'Université Laval and Agriculture 
Canada to develop technologies used to genetically engineer canola. 
The three-year project is being financed by a grant from the National 
Research Council. An Ottawa laboratory of Agriculture Canada will 
apply technology of micro-injection (inserting a forein gene into 


a plant cell's nucleus) to create the new hybrid variety. 


Who will profit and who will pay? 


SUMMARY AND CONCLUSION: 


We view Bill C-15 is a legislative instrument designed to 
piuener "draw Ganadian agriculture into. the globalization of food 
production by permitting the expansion of market power of multi- 


national seed corporations. 


We have examined a number of issues that are related to 
the acceptance of this legislation. Let there be no mistake - the 
application of plant breeders' patent rights legislation will have 


far-reaching implications upon the farm community. 


A number of issues have been pinpointed including: 


a) the implications to the future of the public research 


effort in Canada..amidst.a:move.toward greater privatization; 


b) the implications upon farmers of the philosophical change 
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by government in research emphasis from one which has been designed 
to serve national needs to one which places increasing emphasis on 


Gost recovery, privatization and ‘profit goals; 


Cc) Stnesmpossibilicires: or, ereater vulnerability of ‘Canadian 
quality standards which can attend the admission of a wide-range of 


foreign cultivars, either legally or illegally; 


d) the exclusive patenting of genetic material, the monopoly 


of which may hamper research efforts of other institutions; 


e) the potential for phasing out research funding for crops 


Of Less*profitable potential ; 


matches potenbial for xrestricting farmers = privilege in 


retaining seeds for self-use without payment of royalties; 


ey) the “loss; of .seli—-reliance’ and added) ‘cost. for farmers 


who have converted to the hybrid varieties; 


h) the shortcomings in competition policy to regulate undue 


econemic exploitation of intellectual property rights; 


i) the implications of joint ventures between government 
and university research efforts and private capital as they apply 


Gormaccess OF research information. 


j) the manner in which potential national export opportunity 
(canola) can be undermined by a joint venture organization in which 


public funds are invested. 


The passage of Bill C-15 would authorize the introduction 
Orprivate plant breeders' patent rights into Canada. . It brings 
forward the realization that we have been confronted by a new 
philosophy and approach to the plant breeding scene in which the 


Bueine soto sour ‘public programs will become, extremely vulnerable. 


The profit’ motive is the bottom line of the private plant 


breeding corporation or conglomerate. It has no particular allegiance 
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to Canada or dedication to meeting farmers' needs. It has no parti- 
Gulia waineerecst “in even engaging in research, inythis, country. But 
it does have an interest in expanding its markets for whatever it 


may have to sell - whether seeds, chemical sprays or fertilizers. 


We urge that this Committee recommend the tabling Gis bi LL 


We "thurther irecommend “the ‘full reinstatement. “of respon— 
Ssubility and jurisdiction for plant research. “and. adi ster pution with 


our ubite* research ‘institutions, adequatel funded and dedicated 


Pemserving as first prvori ty) the national vinterest and the ‘interests 


Onpntarmers:. 


ete hae 


All of Which is Respectfully 
submitted by: 


NATIONAL FARMERS UNION 
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